T.C. Meno. 2008-168

UNI TED STATES TAX COURT

M CHAEL T. HAWKINS, Petitioner v.
COWMM SSI ONER OF | NTERNAL REVENUE, Respondent

Docket Nos. 9859-05, 15327-05. Filed July 14, 2008.

Pfailed to file Federal incone tax returns for
2002 and 2003. R determ ned deficiencies and additions
to tax pursuant to sec. 6651(a)(1l) and (2), I.R C, for
P's 2002 and 2003 tax years and pursuant to sec.
6654(a), |I.R C, for P s 2003 tax year.

Held: P is liable for the deficiencies and
additions to tax as determined by R P is also liable

for a penalty under sec. 6673(a)(1), |I.R C, because
his position in these cases is frivol ous.

M chael T. Hawkins, pro se.

Paul K. Voel ker, for respondent.
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MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

VWHERRY, Judge: These consolidated cases are before the
Court on petitions for redeterm nation of statutory notices of
deficiency for petitioner’s 2002 and 2003 tax years.! The issues
for decision are:

(1) Whether the Court has jurisdiction to decide these
cases;

(2) whether $15,387 paid to petitioner in 2002 as wages is
i ncludable in petitioner’s 2002 taxabl e incone;

(3) whether $33,928 in nonenpl oyee conpensation, $5,754 in
ganbl i ng wi nnings, and $100 in “other inconme” are includable in
petitioner’s 2003 taxabl e i ncone;

(4) whether petitioner is liable for additions to tax under
section 6651(a)(1l)and (2)2 for his 2002 and 2003 tax years and
under section 6654(a) for his 2003 tax year; and

(5) whether the Court should inpose a penalty on petitioner

under section 6673(a)(1).°3

1'n addition, on Jan. 10, 2008, petitioner filed a nmotion to
di sm ss both cases for |ack of jurisdiction.

2Unl ess ot herwi se indicated, all section references are to
t he I nternal Revenue Code of 1986, as anended and in effect for
the years in issue, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.

At trial respondent nade an oral notion to inpose a penalty
under sec. 6673.
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FI NDI NGS OF FACT

At the tinme he filed his petitions, petitioner resided in
Nevada. Petitioner failed to file Federal incone tax returns for
his 2002 and 2003 tax years. |n Decenber 2004 and April 2005
respondent prepared section 6020(b) returns for petitioner’s 2002
and 2003 tax years, respectively.* On February 22 and June 21,
2005, respondent issued petitioner notices of deficiency for his
2002 and 2003 tax years, respectively. Wth respect to
petitioner’s 2002 tax year, respondent determ ned a deficiency of
$851 and an addition to tax under section 6651(a)(1) of $276.58.°
Wth respect to petitioner’s 2003 tax year, respondent determ ned
a deficiency of $8,998 and additions to tax under section
6651(a) (1) and (2) of $2,024.55 and $494. 89, respecti vely,
together with an addition to tax under section 6654(a) of
$232.18. Petitioner then filed tinely petitions with this Court,

and a trial was held on Novenber 5, 2007, in Reno, Nevada.

“Those sec. 6020(b) returns consisted of: (1) Individual
Master File Tax Modules reflecting petitioner’s account in the
I nt ernal Revenue Service s conputer systenm (2) Forns 4549,
| ncome Tax Exam nation Changes; (3) Forns 886-A, Explanation of
Itenms; and (4) Forms 13496, | RC Section 6020(b) Certification.

°The explanatory formsent to petitioner along with the
noti ce of deficiency reveals that the $276.58 was actual ly
conprised of a $191.48 addition to tax under sec. 6651(a)(1l) and
an $85.10 addition to tax under sec. 6651(a)(2).
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OPI NI ON

Petitioner’'s Motion To Dism ss for Lack of Jurisdiction

In his nmotion to dismss filed with the Court after the
trial on January 10, 2008, petitioner proclainms unabashedly that
he “did not and shall not file an inconme tax return.” (Enphasis
in original). He argues that the section 6211(a), which defines
a deficiency, should be read in conjunction with section 6020(b)
and that respondent was required to but did not prepare
substitute returns. He also argues that “The account of M chael
T. Hawki ns was cl osed for the incone tax year of 2002 on July 4,
2005, and the account was closed for the year 2003 on Septenber
19, 2005.~

Petitioner is wong in all relevant respects. Nothing in
section 6020(b), section 6211(a), or the Internal Revenue Code as
a whol e suggests that those two sections should be read together.
If a taxpayer fails to file a return, the Comm ssioner can
determ ne a deficiency without first preparing a substitute

return under section 6020(b). See Roat v. Conm ssioner, 847 F.2d

1379, 1382 (9th Gr. 1988) (“Arule requiring the Conm ssioner to
prepare a return first would create an adm nistrative burden for
no good reason.”). Moreover, respondent did in fact prepare
section 6020(b) returns for petitioner’s 2002 and 2003 tax years.

Finally, petitioner’s naked assertion that the Court | acks
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jurisdiction because his “accounts” for 2002 and 2003 were cl osed
is devoid of factual or |egal support.
Qur jurisdiction to redeterm ne a Federal incone tax
deficiency depends on the issuance of a valid notice of
deficiency and a tinely filed petition. See Mnge v.

Comm ssioner, 93 T.C. 22, 27 (1989). Petitioner filed tinely

petitions in response to valid notices of deficiency regarding
his 2002 and 2003 tax years. W therefore have jurisdiction to
deci de these cases and shall deny petitioner’s notion to dismss
for lack of jurisdiction.

1. 2002 and 2003 Federal Incone Tax Deficiencies

Section 61(a) specifies that “Except as otherw se provided”,
gross incone includes “all inconme from whatever source
derived’”. The Conmm ssioner’s determnation of a taxpayer’s
liability for an inconme tax deficiency is generally presuned
correct, and the taxpayer bears the burden of proving that the

determ nation is inproper. See Rule 142(a); Welch v. Helvering,

290 U.S. 111, 115 (1933).°
In unreported i nconme cases like this one, the Court of

Appeal s for the Ninth Circuit’ has held that the presunption of

8Al t hough sec. 7491(a) may shift the burden of proof to the
Comm ssioner in specified circunstances, petitioner has fallen
woeful ly short of satisfying the prerequisites under sec.
7491(a)(1) and (2) for such a shift.

"Absent stipulation to the contrary, the appropriate venue
(continued. . .)
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correctness applies once the Comm ssioner introduces sone
substantive evidence reflecting that the taxpayer received

unreported inconme. Hardy v. Conm ssioner, 181 F.3d 1002, 1004

(9th Gr. 1999), affg. T.C. Meno. 1997-97. |If the Conm ssioner
i ntroduces such evidence, the burden shifts to the taxpayer to
show by a preponderance of the evidence that the deficiency was
arbitrary or erroneous. |d.

Respondent has submtted a Form 2866, Certificate of
O ficial Record, containing a conputer-generated Internal Revenue
Service (IRS) “Wage and I ncone Transcript” which reflects that
Canto, Inc., issued petitioner a Form W2, Wage and Tax
Statenent, reporting that petitioner was paid $15,387 in wages,
tips, and other conpensation during 2002 and that no Federal
incone tax was withheld. This is sufficient to lay an
evidentiary foundation with respect to the $15,387 in unreported
wage i ncone determned with respect to petitioner’s 2002 tax

year. See Hughes v. United States, 953 F.2d 531, 540 (9th G

1992) (“this circuit as well as other circuits have held that
official IRS docunents, even if generated by a conputer, are
adm ssi ble as public records”).

Concerning petitioner’s 2003 tax year, respondent has

submtted a simlar Form 2866, containing a conputer-generated

(...continued)
for an appeal of this decision is the Court of Appeals for the
Ninth Crcuit. See Sec. 7482(b)(1)(A, (2).
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| RS “Wage and | ncone Transcript” showi ng that Pepperm || Casinos,
Inc., filed Formse W2G Certain Ganbling Wnnings, reporting
paynments to petitioner of (1) $1,249, (2) $1,345, (3) 1,384, and
(4) $1,776 for gross winnings in 2003 and that there was no
Federal inconme tax withheld on any of the reported incone itens
for 2003. The “Wage and I ncone Transcript” also reflects that
Mort gage Anerica, LLC, filed a Form 1099-M SC, M scel | aneous
| ncone, reporting the paynment of $33,928 in nonenpl oyee
conpensation to petitioner in 2003. Finally, the “Wage and
| ncome Transcript” reflects a Form 1099-M SC filed by GOL &
Associ ates reporting the paynent of $100 of “other inconme” to
petitioner in 2003. This is sufficient to lay an evidentiary
foundation with respect to the unreported i ncone ($33,928 in
wages, $5,754 in ganbling wi nnings, and $100 in “other incone”)
determ ned by respondent with respect to petitioner’s 2003 tax

year. See Hughes v. United States, supra at 540.

As a consequence, the burden is on petitioner to show by a
preponderance of the evidence that the deficiency was arbitrary
or erroneous. Petitioner has not raised a reasonabl e dispute as
to any itemof incone reported on the information returns and has
not even attenpted to submt information or evidence to counter
that submtted by respondent. Instead, he resorts to tax-

protester rhetoric so frivolous that it does not warrant
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di scussion.® See Crain v. Comm ssioner, 737 F.2d 1417, 1417 (5th

Cir. 1984) (“We perceive no need to refute these argunents with
sonber reasoning and copious citation of precedent; to do so

m ght suggest that these argunents have sone colorable nerit.”).
We therefore sustain the deficiencies as determ ned by respondent
for petitioner’s 2002 and 2003 tax years.

[11. Additions to Tax

Under section 7491(c) the Comm ssioner bears the burden of
production with respect to a taxpayer’'s liability for penalties
or additions to tax. This neans that the Conm ssioner “nust cone
forward with sufficient evidence indicating that it is
appropriate to i npose the relevant penalty.” H gbee v.

Comm ssioner, 116 T.C 438, 446 (2001). In instances where an

exception to the penalty or addition to tax is afforded upon, for
exanpl e, a showi ng of reasonabl e cause or substantial authority,
t he taxpayer bears the burden of “[com ng] forward with evidence
sufficient to persuade a Court that the Conmm ssioner’s
determination is incorrect.” 1d. at 447.

Section 6651(a)(1l) inposes an addition to tax of 5 percent

per nmonth or a fraction thereof up to a maxi num of 25 percent for

8For exanple, in his brief he argues that filing a tax

return is voluntary, that “1040 Fornms have becone illegal”, and
that “1 ama Christian and | do not believe in personal
taxation.” He also argues that he was denied a speedy trial and

rai ses the same oft-rejected substitute-return argunent that he
raised in his notion to dismss for |ack of jurisdiction.
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failure to file a tinely return unless it is shown that such
failure is due to reasonable cause and not to willful neglect.
Section 6651(a)(2) inposes an addition to tax of 0.5 percent per
month up to a maxi num of 25 percent for failure to pay the anount
of tax shown on a return. The two penalties conbi ned, however,
may not exceed 5 percent per nonth. See sec. 6651(c). \Were, as
here, both additions to tax are determned this is acconplished
by reducing the section 6651(a)(1) addition to tax from5 percent
per nmonth to 4.5 percent per nonth.

Section 6654(a) inposes an addition to tax for underpaynent
of estimated inconme tax by an individual taxpayer. That addition
to tax is conputed by reference to four required install nent
paynments of the taxpayer’s estimated tax liability, each
constituting 25 percent of the “required annual paynent.” Sec.
6654(c) (1), (d)(1)(A). For taxpayers whose adjusted gross incone
for the preceding year was $150,000 or |ess, the “required annual
paynment” is equal to the |lesser of (1) 90 percent of the tax
shown on the individual’s return for the current year or, if no
return is filed, 90 percent of his or her tax for such year, or
(2) if the individual filed a return for the i mediately
precedi ng taxabl e year, 100 percent of the tax shown on that
return. Sec. 6654(d)(1)(B)

Respondent has satisfied his burden of production with

respect to all three additions to tax. Wth respect to the
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section 6651(a)(1) addition to tax, respondent has satisfied the
burden of production because petitioner has admtted repeatedly
that he failed to file Federal inconme tax returns for 2002 and
2003.

Respondent has satisfied the burden of production with
respect to the section 6651(a)(2) addition to tax because
petitioner failed to pay his 2002 and 2003 tax liabilities as
shown on the section 6020(b) returns, which are treated as “filed
by the taxpayer for purposes of determ ning the anount of the
addi tion” under section 6651(a)(2). Sec. 6651(Qg)(2); see \Weeler

v. Comm ssioner, 127 T.C. 200, 208-209 (2006), affd. 521 F.3d

1289 (10th Cir. 2008).°

Finally, respondent has satisfied the burden of production
Wth respect to the section 6654(a) addition to tax because
petitioner failed to file a 2003 Federal inconme tax return and
made no estimated tax paynents for that tax year. Because
petitioner had taxable incone and owed unpaid tax for 2003 and

did not file a Federal incone tax return for the preceding tax

°l'n Wheel er v. Conm ssioner, 127 T.C. 200, 210 (2006), affd.
521 F.3d 1289 (10th Cr. 2008), the Conm ssioner did not
i ntroduce the sec. 6020(b) return into evidence or otherw se
prove that a sec. 6020(b) return had been prepared for the year
at issue. In contrast the sec. 6020(b) returns for petitioner’s
2002 and 2003 tax years were submtted together with respondent’s
response to petitioner’s notion to dismss. Those returns are
sufficient for purposes of the sec. 6651(a)(2) additions to tax.
See Ellis v. Comm ssioner, T.C Meno. 2007-207; Hennard v.
Comm ssioner, T.C Menp. 2005-275; see also MIlsap v.
Conmm ssioner, 91 T.C. 926, 930 (1988).
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year, 2002, respondent has net his burden of produci ng evidence
that petitioner had a required annual paynent of estimated tax
for 2003. The Court also notes that petitioner does not fit
within any of the exceptions listed in section 6654(e).?*

Accordi ngly, we conclude that petitioner is liable for the
section 6651(a)(1l) and (2) additions to tax for his 2002 and 2003
tax years and for the section 6654(a) addition to tax for his
2003 tax year.

| V. Section 6673(a)(1) Penalty

Respondent by oral notion at trial has asked the Court to
i npose a penalty of $20,000 under section 6673(a)(1), $10,000 for
each of the tax years at issue. Section 6673(a)(1l) authorizes
the Tax Court to inpose a penalty not in excess of $25,000 on a
t axpayer for proceedings instituted primarily for delay or in
whi ch the taxpayer’s position is frivolous or groundless. “A
position maintained by the taxpayer is ‘frivolous’ where it is

‘contrary to established | aw and unsupported by a reasoned,

10Sec. 6654(e) provides two exceptions to the sec. 6654(a)
addition to tax. First, the addition is not applicable if the
tax shown on the taxpayer’s return for the year in question (or,
if noreturnis filed, the taxpayer’'s tax for that year), reduced
for these purposes by any allowable credit for wage w thhol di ng,
is less than $1,000. Sec. 6654(e)(1). Second, the addition is
not applicable if the taxpayer’s tax for the full 12-nonth
precedi ng tax year was zero and the taxpayer was a citizen or
resident of the United States. Sec. 6654(e)(2). In light of our
earlier conclusion regarding petitioner’s 2003 deficiency,
petitioner is liable for a deficiency for 2003 that net of
wi t hhol di ng exceeds $1,000. Further, it has not been shown that
petitioner had no tax liability in 2002.
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col orabl e argunent for change in the law.’” WIllians v.

Comm ssioner, 114 T.C 136, 144 (2000) (quoting Col eman v.

Comm ssioner, 791 F.2d 68, 71 (7th Cr. 1986)).

Al though we are loath to inpose a frivolous filing penalty
that is unwarranted, the facts and circunstances surroundi ng
t hese proceedings cry out for the inposition of the penalty.
This is not petitioner’s first appearance before the Court,
nor is he unfamliar with the section 6673(a)(1) penalty. In

Hawki ns v. Conmi ssioner, T.C Meno. 2003-181, we warned

petitioner that we m ght inpose upon hima section 6673(a)(1)
penalty were he to “institute or maintain a proceeding with
frivolous argunments in the future”. That was not our only
warning to petitioner. At trial in these cases we apprised
petitioner nore than once that he was advancing frivol ous
argunments and could be penalized up to $25,000 if he persisted in
doing so. Rather than heed those warnings, petitioner continued
to make frivolous argunments in his notion to dismss for |ack of
jurisdiction and in his brief. As a consequence, we shal
i npose upon himan $8, 000 penalty pursuant to section 6673(a)(1).
We do not inpose upon petitioner the $20,000 penalty
requested by respondent primarily because we are not convi nced
that petitioner fully appreciates the magnitude of his actions.

Rat her, he appears to be influenced greatly by sonme very

1See supra note 8.
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i nadequat e advi sers, at least when it cones to matters concerning
his Federal incone tax obligations and litigation before this
Court.

John E. Buras (M. Buras), a self-proclained “Public
Mnister” in the Wrld Prayers Answered M nistry, signed the
“service by mail” certificates attached to a nunber of
petitioner’s filings. M. Buras has been convicted under section
7203 on four counts of willfully failing to file Federal incone

tax returns. See United States v. Buras, 633 F.2d 1356 (9th G

1980). M. Buras has al so been penalized by this Court under
section 6673(a)(1) for “instituting a frivolous and groundl ess

petition.” Buras v. Comm ssioner, T.C Summary Opinion 2004-

161. 12

In addition to the invol venent of M. Buras, a nunber of
petitioner’s frivolous pleadings, including his notion to dismss
for lack of jurisdiction and his brief, were signed by Linwood
Edward Tracy, Jr. (M. Tracy), who proclains hinself “P.O A Form
2848 and Counsel for and with Wrld Prayers Answered

M ni stry/ Enbassy Pursuant to the First, Ninth, and Tenth

2n this Court’s 2004 sunmary opi nion concerning John E
Buras, the Court noted that M. Buras was “an evangelist and
associ ate pastor in Wrld s Prayers Answered Church of God” and
that M. Buras “was convicted of willful failure to file Federa
incone tax returns.” Buras v. Comm ssioner, T.C. Sunm Op. 2004-
161. W assune that the “John E. Buras” whose nanme appears on
the certificates of service in petitioner’s cases is that sane
i ndi vi dual .
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Amendnent of the [United States Constitution, 1791.” Like M.
Buras, M. Tracy is a “Public Mnister” with Wrld Prayers

Answered Mnistry. See Tracy v. United States, 243 F.R D. 662

(D. Nev. 2007). M. Tracy has no discernible tax experience and
is not admtted to practice before this Court. In the end, we
can only hope that petitioner realizes that M. Buras and M.
Tracy, both of whomlack any indicia of formal tax training or
status as tax professionals, are not conpetent tax advisers.
Their influence, if any, has been to petitioner’s ultimate
detrinment in these cases.

The Court has considered all of petitioner’s contentions,
argunents, requests, and statenents. To the extent not discussed
herein, we conclude that they are neritless, noot, or irrelevant.

To reflect the foregoing,

Appropriate orders and

decisions will be entered.




